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Abstract

In recent years, there has been an increased call for what can be referred to as environmental justice. This expression has found support in the fact that indigenes resident in resource extraction environments, ethnic minorities, least educated and impoverished people suffer tremendously from exposure to environmental hazards caused by exploration of natural resources in their environment. This work is an exposition of the age-long battle between the effects of transnational corporations’ activities in developing countries such as Nigeria and the infringement of rights of the inhabitants of extraction areas. The work analyses the principles of international environmental law and creates an exception under international human rights law which demands that States can now be held culpable for acts committed in violation of norms of customary international law. The efficacy of international instruments in achieving these rights is highlighted, considering the fact that the Constitution has failed in realizing the importance of environmental justice in the development of the Country. The work juxtaposes the rights which inure to individuals by virtue of being human with the demand for extraction of natural resources vis-à-vis the responsibility of transnational corporations in the exploitation of such resources. The work recommends that Nigeria must recognize the right to clean and healthy environmental as a justiciable right.  Not only must there be the means to implement these rights, there must be adequate and responsible enforcement mechanisms in place. Government must not only be serious but be manifestly seen to be so.

1.0 INTRODUCTION

In recent years, there has been an increased call for what can be referred to as environmental justice. This expression has found support in the fact that indigenes resident in resource extraction environments, ethnic minorities, least educated and impoverished people suffer tremendously from exposure to environmental hazards caused by exploration of natural resources in their environment. As if this is not enough, the inhabitants of this region suffer neglect as they are not provided clean and portable water, sanitation, healthy environment and access to natural justice. With the advent of democracy in Nigeria since 1999, various calls for addressing environmental injustice has been more rampant as part of human right considerations. While environmental justice borders on preventing and overcoming discrimination and oppression with regards to environmental harms and benefits
, the Niger-Delta people of Nigeria present a striking example of a region made more impoverished by exploration activities in their communities. Not only do they face systemic discrimination, they live in polluted areas and denied the benefit of good health and a healthy environment. Furthermore, the environmental justice movement came about as communities struggled against unequal treatment and discrimination in the distribution of adverse environmental effects.
  The concept therefore generates a convergence amongst environment, health and human rights. Justice as a notion under law connotes fairness and equal treatment of all persons before the law. Furthermore, enforcement of well-developed environmental laws has been a huge panacea to Nigeria’s development, economically, socially and politically. Multinational companies are also complicit in aiding and abetting environmental unhealthy practices. The victims are people whose lives are deeply intertwined with the land, and its destruction compromises their rights to health, land, livelihood and culture.
 The observable comment therefore is: to what extent has environmental degradation affected the rights of the inhabitants of the area. This article x-rays the exploration activities in Nigeria vis-à-vis the condition of the Niger Delta people. It starts with the concept of right to clean environment. It questions the impropriety of including this important section under a non-justiciable section of the Constitution even in the evident position this right plays in the global market and activities of transnational corporations. The next section discusses the culpability of transnational corporations (TNCs) for their acts in environmental degradation, it opens a philosophic discourse on the right to healthy living under customary international law and whether TNCs should now be held liable for complicity with regards to crimes against individuals through there exploratory activities without regard to the responsible use of the environment. A further discourse on international environmental law (IEL) vis-à-vis international human rights law (IHRL) is carried out. This discussion takes a new dimension as the work argues that while IHRL could be seen as an exception to IEL that States must states must not permit the use of their territory in such a way as to injure the territory of other states, the principles of IHRL dictates that in carrying out exploration activities attention must be devoted to the healthy living conditions of the inhabitants of the area where the resources are derived. The article further probes on human rights considerations in exploitation of natural resources and the culpability of advance countries for environmental degradation. TNCs should be held liable under international law for any acts committed in violation of known norms of customary international law. The article concludes with a recommendation for the safe and effective way of preventing and curbing the effects of environmental degradation should it persist.

2.0 Right to clean environment.
The dearth of legal regimes to protect man and the environment from innovations of modern technology has brought to fore the demand for the recognition of environmental rights.  A right to a clean and healthy environment is the right of everyone to the conservation of his or her environment, free from the degrading effects of pollution, and other human activities.
The right to a clean environment is an inalienable right of every living soul. A clean and safe environment is a basic right recognized in most human rights treaties. The UN General Assembly Resolution 45/94
 declared that, “all individuals are entitled to live in an environment adequate for their health and well-being.” Section 20 of the 1999 Constitution of the Federal Republic of Nigeria (as amended) provides that “the State shall protect and improve the environment and safeguard the water, air and land, forest and wild life of Nigeria.” Unfortunately, this inalienable right falls under Chapter II of the Nigerian Constitution and therefore non-justiciable. Principle 3 of the 1994 Draft Declaration of Principles on Human Rights and the Environment
 established a foundation for environmental justice: “all persons shall be free from any form of discrimination in regard to actions and decisions that affect the environment.” Principle 4 provides to the effect that all persons have the right to an environment adequate to meet equitably the needs of present generations that does not impair the rights of future generations to meet equitably their needs.  The International Covenant on Economic, Social and Cultural Rights (ICESCR)
 assets that: adequate housing must be habitable, in terms of providing the inhabitants with adequate space and protecting them from cold, damp, heat, rain, wind or other threats to health, structural hazards and disease vectors. The physical safety of occupants must be guaranteed as well.
  In the realm of international human rights law, there is a growing corpus of international and regional framework for human right considerations to the responsible use of the environment. People have a right to clean and healthy environment. Article 17 of the ICESR guarantees respect for private and family life. The right to clean environment stems from the right to health which are the twin pillars of the right to life. Health is wealth and to sustain this wealth, government should take all measures to protect and preserve the healthy conditions of its citizens, so also should MNCs desist from engaging in any act that will endanger the citizen’s life. Under article 7, States are mandated to ensure less pollution of the environment. This is a call on the Nigerian government to ensure that not only must gas flaring be stopped in the Niger delta region, punitive measures should be put in place to defaulters, other than that, it will not make any sense to be a signatory to an international instrument that has no effect on the citizens.
 These various human right provisions lend credence to the principles enshrined under international environmental law that States must take precautionary measures in embarking on any exploratory activity.  In utilizing the natural resources bestowed on our land, Government should not with blatant disregard to the lives of present generations and generations yet unborn, explore the environment irresponsibly. The above provisions no doubt, require the maintenance of a certain level of respect for the environment because of human use and enjoyment. The United Nations Sub-Commission on Promotion and Protection of Human Rights
 in 1994 published a report on the relationship between human rights and the environment. The sub-commission found out that over sixty states included in their Constitutions regulations governing the protection of the environment. Nigeria should immediately take all necessary measures to ensure that the protection of minorities is guaranteed in its Constitution. This is by including the section relating to environment under the part that is justiciable under the law. 
3.0
Transnational Corporations and their role in resource exploration.

In a discourse of this nature and considering the role of transnational corporations(TNC’s) in economic activities in developing world generally, this section will discuss the role of TNC’s under international law and there culpability for acts committed in another country.  In October, 2011, a Nigerian tribal king filed a lawsuit in a United States court on   behalf  of his people against oil giant, Shell Group; seeking for $1 billion in compensation for extensive pollution that sickened the population and damaged their lands. The plaintiffs said they decided to file the suit in a US court because of Shells history of a culture of impunity and disregard for Nigerian judicial process. They noted that Shell had refused to comply with a 2005 order to end gas flaring in the Iwherekan community
 or to obey a 2006 judgment, which asked them to pay $1.5 billion to the Ijaw Aborigines for the damage caused by decades of pollution.
 TNCs have systemically contaminated a vast majority of the Nigerian environment. Much of the funding for the clean-up would need to come from the TNCs. Local governments within the region admit that TNCs  bribe influential local officials to suppress action against the companies. Thus Nigerian petitioners therefore find safe harbor in foreign jurisdictions over acts committed within their territory. Certainly the assumption of jurisdiction under customary international law should be based on an element of judgment regarding the practical consequences that may result from making that cause of action available. Nigeria’s judicial system is in a state of flux and does not have the wherewithal to cope with the demands and sophistication that adjudication over TNC’s take. Besides, litigants do not have any faith in the local justice system. Indubitably, the effect of Multinational Corporations (MNCs)
 in developing economies the world over is significant and continues to increase.  The activities of these MNCs could be more powerful than that of state actors in developing economies. Thus, TNCs more often than not prefer to behave irrationally when confronted with judicial pronouncements and regulatory regimes. Cases bothering on abuses by TNCs are taken out of the shores of operation. This leads to an inquisition of a rationale in question. Should transnational corporations be liable under International law especially when it comes to violation of human rights? Unfortunately, Kiobel v. Royal Dutch Petroleum
 does not think so, in that case, the US District court held that corporations are immune from tort liability for violations of the law of nations such as torture, genocide or extra judicial killings.  The court further held that that since corporate liability has not attained a discernable, much less universal acceptance among nations of the world in their relations; it cannot form the basis of suit under the ATS. Undoubtedly the decision in Kiobel could have big implications for corporate liability around the globe. Corporate liability is a peremptory norm sufficient to support a finding of corporate liability under the ATS. The debate continues regarding the applicability of international laws to non-state actors. Exercise of jurisdiction over foreign company’s stems from legal responsibility and while deciding this responsibility, the issue of ‘home’ status versus ‘host’ status accorded TNC’s becomes a critical factor.  When things go wrong, when there are these catastrophic pollutions or systematic pollutions occur, TNC’s are not as quick to clear up there mess. The question of who may be sued is fundamentally part of the question of whether there has been a tort committed in violation of the law of nations. The issue is whether this is an accurate reflection of international law in respect of corporate liability? A sovereign need not look to international law for permission to act; rather, international law prohibits egregious conduct that is of concern to all nations, and States are then empowered, indeed required, to craft remedies appropriate to their individual justice systems. The argument continues that corporate liability has reached a stage in international law to attain a discernable universal acceptance among nations. This is with the aim of seeking to penalise TNCs who connive with governments in their areas of operations to violate norms of international law. It is unfortunate to note as much as this act of impunity continues unabated, the rights of the Child, unhealthy work conditions, and environmental degradation are not considered. It is a collective duty to ensure that human beings enjoy the benefits of living in a clean environment and enjoying Gods endowed resources.

4.0
Interface of International Environmental Law and International Human Rights Law.
4.1
International Environmental Law. 
International Environmental Law (IEL) is the aspect of International Law
 initially associated with the principle that states must not permit the use of their territory in such a way as to injure the territory of other states. Due to its public international nature, it borders less on the interaction between humans and the effect of irresponsible use of the environment; rather it concerns itself more with States’ interaction with one another as to the use of the environment.
 International Human Right Law focuses on impact of States or TNC’s activities on human impacts with little or no regard for the environment. Only two binding human rights treaties contain a right to a healthy environment- African Charter on Human and Peoples’ Rights and the San Salvador Protocol
 it therefore becomes a problem for those seeking environmental justice to narrow down there rights to a particular infringement, rather they bring their claims in the general rights  such as rights to life. Furthermore, considering the principles as outlined under IEL, there seems to be no basis for foreign State interference when the harm is purely domestic. Each State is endowed with the power to deal with such violation

4.2
International Human Rights Law

In the corpus of International Human Rights Law (IHRL),  States bend backwards to promote and protect human rights at the international, regional and domestic levels. Here, much unlike the principles of international environmental law, the principles under IHRL advocates an interrelationship between States and the individuals, whose rights have been primarily infringed. In fact some international human rights instruments while not legally binding contribute to the implementation, understanding and development of international human rights law and have been recognised as a source of political obligation.
 For the avoidance of any doubt, IHRL strive to protect the lives, health and dignity of individuals. It demands that human life is absolutely protected, torture is prohibited and cruel treatment is abhorred. It also regulates aspects of the right to food and health. Human rights are inherent entitlements which belong to every person as a natural consequence of being human. 

While there is a growing body of opinion according to which nonstate actors – particularly if they exercise government-like functions – must also be expected to respect human rights norms, the issue remains unsettled. The assumption of jurisdiction over crimes is the ultimate responsibility of States. However, to ensure this, States endear themselves to the principle of universal jurisdiction. The assumption of jurisdiction under this principle is based on the claim that certain acts are generally prohibitive under customary international law and are therefore labelled jus cogens.  Certain crimes pose a threat to the international community as a whole and the community has a moral duty to act. The enforcement of international human rights law can occur on either a domestic, regional or international level. States that ratify human rights treaties commit themselves to respecting those rights and ensuring that their domestic law is compatible with international legislation. When domestic law fails to provide a remedy for human rights abuses parties may be able to resort to regional or international mechanisms for enforcing human rights. Thus IHRL provides a protection from torture; it regulates the relationship between states and individuals in the context of ordinary life.

4.3
The interface

The nature of IEL is interdisciplinary, intersecting and overlapping with numerous other areas of research, including economics, political science, ecology, human rights and navigation/admiralty.
 It covers arrears such as pollution control and remediation, and resource conservation, individual exhaustion. The limitations and expenses that such laws may impose on commerce, and the often unquantifiable (non-monetized) benefit of environmental protection, have generated and continue to generate significant controversy. Thus while it may be safe to conclude that IEL bothers with States dealing with other States, international human rights involves how States conduct their activities with particular attention to the life of individuals.
 On the side of cost-effect analysis, environmental interests will often criticize environmental regulation as inadequately protective of the environment. Furthermore, strong environmental laws do not guarantee strong enforcement. Nonetheless; the cost benefits analysis for society at large, between having laws that protect citizens from toxic or dangerous living and work conditions and exploring the natural resources becomes an unsettled issue in the Nigerian society till date.
 In Africa and indeed Nigeria, the major environmental issues are flooding, air pollution, deforestation, loss of biodiversity, freshwater availability, degradation of soil and vegetation, and widespread poverty. Our governments should do more in protecting human health, particularly vulnerable populations such as children and the poor; they should focus more on strengthening the ability to enforce environmental laws as well as public compliance to them. Stronger environmental laws, regulations, and standards should be the priority of our leaders in curbing environmental waste. The economic analysis of functioning in an explorative capacity prevents the actors from considering the long term effect of these acts on the citizens. Hitherto, the laws on environmental claims for oil spillage demands that individuals should prove scientifically that indeed there environment have been polluted by the activities of the oil companies. Not only must they prove this, they must attribute the pollution to the oil companies involved. Would it thence be feasible that a man who cannot feed himself let alone his family, whose means of livelihood has been cut short by the activities of the TNCs, be eager to thence seek redress in court?
 In assessing the quantum of damages therefore, the benefits of the exploratory activities on the economic development of the country are weighed against the environmental damage to the country. This could be in the area of job creation for the inhabitants, provision of schools and other social amenities.
It is on the basis of the foregoing that the author posits that IHRL can be safely said to be an exception to the principles enshrined in IEL which sees States as sovereign under international law and there treatment of a countries citizen should not be the concern of another State. In line with the above the United Nations adopted several human rights treaties to regulate and guide activities of countries globally.

Under the Nigerian constitution, the right to health and clean environment, which is an inalienable right of an individual especially living in resource extraction prone areas, are contained in sections 17-19, Chapter two of the 1999 Constitution(as amended). Unfortunately, this part of the Constitution is unjusticeable. It only provides for the fundamental objectives and directive principles of States policy and of course States obligation towards its citizen. Hence for litigants to rely on this claim, they would have to look the way of African Charter of Peoples and Human Rights when there is a Constitutional roadblock. To limit the extent of collateral damage without hope of compensation, IHRL has opened a vista for redress of environmental damage. It is totally unacceptable that States that retain permanent sovereignty over their natural resources are now made to face checks on how they treat the people who are affected by resource use.
 
5.0 Exploitation of Natural Resources in Nigeria: Human rights considerations

Natural resources are often considered to be a country’s national assets. In Nigeria, the wide dichotomy between endowment with natural resources and economic growth is often referred to as “the resource curse.” Soon after oil was discovered, various multinational oil corporations began to operate in Nigeria bringing their wide range of technical expertise from differing legal background. As a result, the economic dominance by these oil companies over Nigeria’s natural resources created a bitter rivalry between the state and its citizens. These obviously led to a series of conflicts between the oil companies and the communities where they operate. However, the abundant deposits of this natural resource which should have been a blessing have had very negative impact on the environment, due to unsustainable explorative activities being practiced without consideration to the environment. These negative impacts do not end on the biophysical environment alone but also affect the wellbeing of the people. Most times, perpetrators of environmental hazards are TNC’s with complicit being nations.

Predictable effects of global warming include flooding of coastlines, severe storms, rise in sea levels, and departure from normal agricultural conditions. Infectious diseases tend to increase due to an expansion of habitat for disease vectors like mosquitoes. As much activity of multinational corporations who are involved in oil exploration and production are done by developed countries, a restriction on such emissions will inevitably lead to developing countries like Nigeria to enact national laws which will regulate the activities of these corporations with regard to emissions of GHG’s.

It is imperative to note that since the resources naturally belong to the people, responsible exploitation of those resources should have the full force of law at both domestic and international levels. The onus is on the people to do their best to ensure that their laws are complied with and applied judiciously, after all the people are entitled to insist that the natural resources of the nation be exploited in their interest. 
Nigeria’s reliance on oil and on the foreign corporations that extract it has resulted in severe environmental degradation of the Niger-Delta region, Africa’s largest wetland and various human rights abuses. No doubt, gas flaring and pipeline leakages have led to acid rain and have destroyed the resources that once sustained millions of Delta region inhabitants who farmed and fished in the now bleak environment.
 Unfortunately, the multi-national corporations have rarely completed clean-ups of the numerous and often massive oil spills or even compensated affected communities. Organized protests by such communities against these practices have generally been met with brutal suppression through military force
.

The Nigerian government, oil corporations and oil-dependent western countries have been criticized as being too slow to implement reforms aimed at aiding a desperately under-developed area and remediating the environmental degradation that exploitation has brought. Due to the many forms of oil-generated environmental pollution evident throughout the region, farming and fishing have become impossible or extremely difficult in oil-affected areas, and even drinking water has become scarce. The presence of multinational oil companies has had additional adverse effects on the local economy and society, including loss of prosperity, price inflation, prostitution and irresponsible fathering by expatriate oil workers. 

Nigeria’s greatest environmental challenge is curbing pollution in the Niger-Delta region. This pollution comes from oil spills, gas flaring and deforestation. The most visible consequence of numerous oil spills has been the loss of mangrove trees that were once a source of both fuel woods for the indigenous people and a habitat area’s biodiversity.

The most crucial environmental effect of oil spill is its adverse effect on the health of the inhabitants of these regions where these spills take place. Oil, being an extremely toxic substance, becomes a potential source of danger to human health when it gets mixed with water, which is used by the people for domestic purposes (even drinking). These oil spills occurred as a result of burst pipelines passing through some communities. 

It is undeniably clear that oil corporations in the Niger-Delta seriously threaten the livelihood of neighbouring local communities. Due to the many forms of oil generated environmental pollution evident throughout the region, farming and fishing have become impossible or extremely difficult in oil affected areas, and even drinking water  has become scarce, malnourishment and disease appear common.

Etymologically, oil corporations offer a paradigmatic case of the importance of major TNCs in international affairs. In Nigeria’s corpus juris, oil corporations are a threefold object of preoccupation: as involved in the fight over nationalization and the measure of compensation (adequate or full): as holders of sui generis property rights under international law; and more recently, as targets for the application of norms of international environmental law.

Cosmically, there has been a long and terrible record of environmental destruction and human rights violations in the oil-producing regions of Nigeria, the oil companies operating in Nigeria have not only disregarded their responsibility towards the environment but have acted in complicity with the repressive leaders. The profit driven collusion between multinational oil companies and the past and present Nigerian governments has cost many lives and continues to threaten the stability of the region.

Tensions in the Niger Delta continue to erupt into violence, as natural resources vital to local communities’ survival are destroyed by oil operations. Environmental and social justice for the people of the Niger Delta remains central issues for achieving peace in the region. As long as peoples call for justice continue to be ignored and resisted by both multinational oil corporations and the Nigerian government, the situation in the Delta can only deteriorate. Many ethnic groups in the Niger Delta have produced declarations and bills of rights that call for autonomy in the management and control of local natural resources
.

Gas flares can have potentially harmful effects on the health and livelihood of the communities in their vicinity, as they release a variety of poisonous chemicals. These chemicals can aggravate asthma, cause breathing difficulties and pain, as well as chronic bronchitis amongst many children in the Delta which have apparently gone un-investigated. Under Nigerian Law companies are not obliged to clean up or compensate for the effects of spills caused by sabotage, thus individuals and communities that suffer environmental damage from oil industry activities have only a right to compensation.
 In November of 2005, in the landmark case of Jonah Gbemre v SPDC and Ors
 a judgment delivered by the Federal High Court of Nigeria ordered that gas flaring must stop in a Niger-Delta community as it violates guaranteed constitutional right of life and dignity. The court in a rare feet held that Shell Petroleum Development Company had infringed a human right by its active conduct, namely by deliberately flaring gas during a long period. In deed Dutch court observed in Oguru & Ors vs Shell PLC
 that mandating shell Plc., the degrader of the environment to remediate the soil, clean up the fish ponds, purify the water sources and prepare an adequate contingency plan for future responses to oil spills will benefit not only the communities involved in the suit but the environment in particular and the society in general.

5.1
Culpability of Advanced Countries for Past Environmental Degradation.

Unarguably, advanced countries who have been the ones exploiting the earth resources must be held responsible for any environmental degradation that has accrued in the large wetlands of the Niger-Delta, the responsibility for remedying an environmental problem should be assumed by those states that created the problem in the first place.

This environmental degradation if unabated will continue to increase substantially, however, the developed countries alone should not be the ones to shoulder this responsibility, after all, and the climate belongs to all which must be preserved for present and future generations. With a developing state like Nigeria, for instance having an increasing population, greater landmass and more developments, the potential for them to cause damage to the environment is high.

The basic rule to be surmised here is that because the developed states created the problems through their past industrial activities, they should be held responsible for remedying the problem; of course developed countries are the true source of environmental damage because they consume much more resources than developing countries.
 

The writer strongly believes that the multinational corporations operating in Nigeria have the wherewithal
 to tackle environmental degradation problems which they created in the first place while the government even though it has the resources might not be able to manage it appropriately.
 This does not mean that the federal government should be exempted from a duty to protect their own territorial environment simply because as a developing country special needs and circumstance inures to us.

5.2
Remedy for Environmental Degradation.

The common law of tort is an important tool for the resolution of environmental disputes that fall beyond the confines of regulated activity. Prior to the modern proliferation of environmental regulation, the doctrines of nuisance (public or private), trespass, negligence, and strict liability apportioned harm and assigned liability for activities that today would be considered pollution and likely governed by regulatory regimes.
 
Nigerian case law have shown that there is little or nothing the plaintiff can claim when seeking for redress on pollution or degradation of his environment, considering that many of these victims are largely poor and illiterate folks, they could not afford the cost of procuring expert scientific evidence to discharge the burden of proof placed on them. This scenario was made worse by the decision of the Supreme Court which says that any expert evidence, if unchallenged, must be accepted and acted upon by the court.
 Some of the remedies that can avail us are discussed below.
(i)
Negligence:
In environmental litigation, for the plaintiff he must prove that the polluter owed him a duty of care, the polluter is in breach of that duty of care, the breach has caused foreseeable damage to the plaintiff.  Where the plaintiff proves his case, the remedies available to him include damages and injunction (prohibitive or mandatory)
. The tort of negligence has gained prominence since the landmark judgment of Lord Atkin in Donoghue v Stevenson
 where the following rule evolved: 

The rule that you are to love your neighbour becomes in law, you must not injure your neighbour, and the lawyers’ question, who is my neighbour? Receive a restricted reply… The answer seems to be persons who are so closely and directly affected by act that I ought reasonably to have them in contemplation…

The problem here lies on establishing proof. In Atunbi v Shell Petroleum Development Company of Nigeria Ltd.,
 the plaintiff claimed that the defendant caused crude oil, gas and chemicals to escape from pipelines under their control thereby destroying fishes in the lake and their farmland. The court held that the plaintiffs did not prove that the defendant was negligent. The requirement of the burden of proof is too stringent as it serves as hindrance of access to justice by poor victims of industrial pollution. 

(ii)
Nuisance: Nuisance occurs when a condition, activity, or situation (such as foul odour from emission of noxious or offensive materials) from a defendants premise interferes with the use and enjoyment of property of another.
 Nuisance can be private or public. It is private when there is an interference with a person’s use of enjoyment of land or some right over or in connection with it. In Oladehin v Continental Textile Mills Ltd.,
 poisonous and contaminated industrial water flowed from defendant factory and caused serious damage to the plaintiff building, which was under construction. The court held that the defendants were liable to pay damages in private nuisance. Nuisance is public when the conduct materially affects the enjoyment of a right which members of the public have in common, here the offence is criminal. In Adeniran & Anr v Interland Transport Ltd.
 the Supreme Court considered the common law restriction on the right of a private person to sue under public nuisance without equivocating in the matter, and held that in light of section 6(6) (b) of the 1979 Constitution of the Federal Republic of Nigeria (CFRN)
 a private person can commence an action in public nuisance without obtaining the consent of the Attorney General or without joining him as a party. 

Nigerian Courts often examined the likely effect of granting injunction against companies which caused the pollution and the need for continuous production by such a company and consequently place the pecuniary benefit to the defendants company and the country above the need for the protection of the environment, individual health and property.
  

(iii)
The Rule in Rylands v Fletcher
 is a strict liability imposed on the defendant company who is the polluter. It was eloquently summarized by Blackburn J. as follows: 

We think that the true rule of law is that the person who for his own purposes brings on the his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not, he is prima facie answerable for all the damage which is the natural consequence of its escape.

All the court requires the plaintiff to prove is that there was non-natural use of land by the defendant as well as an escape of materials or objects from the defendants land to his property. Irrespective of wrongful intent of negligence, the rule is not limited to inherently dangerous material like explosives, gas, petrol and chemicals. It extended to relatively innocuous things, which only become hazardous when accumulated in large quantities such as water, sewage and noxious fumes.
 In Umudje v Shell BP Nigeria Ltd
 the respondents claimed damages from the appellants for the escape of oil-waste which the respondents alleged had damaged their ponds and lakes and farmlands. The Supreme Court held the applicants liable under the rule. The court can however consider defences such as act of God, consent of plaintiff, independent act of third party and statutory authority to deny a plaintiff the benefit of this rule
 

6.0
Conclusion

From the remedies highlighted so far, it is abundantly clear that none can effectively remedy environmental degradation in Nigeria unless recourse is made to adopt strict liability. The adoption of strict liability will relieve individuals of the heavy burden of proving negligence on the part of the company, which caused the pollution.
 This is where the “polluter pays principle” comes in. Unfortunately, no statute in Nigeria directly makes mention of this principle.
      

The Associated Gas Reinjection Act
 is to provide against indiscriminate flaring of gas, surprisingly, the federal government imposed a penalty of $3.50 per thousand standard cubic feet (SCF) of flared gas on defaulting company.
 This approach does not prohibit gas flaring but assumes that defaulter would be encouraged to reduce or control flaring. 

However, plaintiffs can have recourse to the landmark decision in Jonah Gbemre v SPDC & Ors
. In that case, the plaintiff on behalf of himself and as representing the Iwherekan Community in Delta State sued defendant for the continued flaring of gas which under the provision of section 3 (2) (a) (b) of the Associated Gas Re-injection Act
 and section 1 of the Associated Gas Re-injection (Continued Flaring of Gas) Regulations under which the continued flaring of gas in Nigeria may be allowed are, inconsistent with his right to life and or dignity of the human person enshrined in sections 33 (1) and 34 (1) of the 1999 CFRN. The Court directed that the respondents be restrained from further flaring of gas in the applicant community. 

At the international level, recourse could be made to Articles 4, 16, and 24 of the African Charter on Human and Peoples Rights (Ratification and Enforcement) Act
. Principle 16 of the Rio Declaration, 1992
 prods national authorities to take into account the approach that the polluter should, in principle bear the cost of pollution, with due regard to the public interest. 

It is suggested that once this remedy is granted to the plaintiff, punitive damages should be awarded by our court, the current monetary value of the land degraded as well as the pecuniary benefits in respect of the health conditions of the plaintiffs should all be calculated, no amount can be too high, such decisions would only put potential polluters on their toes and periodically force them to carry out environmental impact assessments. In Shell Petroleum Development Company Nigeria Ltd v Farah
 the court awarded N4.6 million naira damages against the appellants for damage to land as a result of an oil spill from its facility, aside from the compensation for the crops and economic trees which the company had earlier paid. The court also held that the amount payable in compensation is the current market value of the property damaged, including interests and loss of earnings and use. No doubt, this approach seems plausible than the common law remedies.

No doubt, natural resources will continue to be explored and exploited in Nigeria for a long time to come, however, with different laws both internationally and locally aimed at stemming the excessive exploitation of such resources, it is hoped that safe and best practices will be geared towards activities in those areas, this obviously encompass a tripartite arrangement between the government and multinational corporations on one hand and the citizens (host communities) on the other,  since these are the people that are greatly affected by environmental degradation.                                                                                                                                   
As regards proper utilization of natural resources in Nigeria, a thorough environmental impact assessment should be done prior to oil exploration and exploitation in those regions concerned. More funds should be provided by multinational corporations for environmental research, protection and for provision of amenities and infrastructure in oil producing communities. There is a need to acquire real time or predicted meteorological data and medium scale digital maps of the coastal areas. Establishment of regional spill response centres along the coastline will help in managing oil spill problems in Nigeria. The Petroleum industry should work closely with universities and research centres to reduce frequency and impact of oil spills. When a spill occurs, various government agencies and industries must start to immediately clean the spilled oil and efforts made to minimize its impact on the environment. Nigeria must recognize the right to clean and healthy environmental as a justiciable right. The means to implement this right and enforcement mechanisms must be put in place. This can be achieved through the provision of financial resources, massive education and awareness environmental impact assessments must be a collaborative Action by the government, TNC’s and representatives of the community, support for capacity building. A system for monitoring development activities
 To effectively utilize natural resources in Nigeria, considering human rights as inalienable rights of all, the following steps must be taken:

(1) Flaring of gas must be stopped 

(2) All spills must be cleaned according to international standards

(3) Provision of sanitary water systems and electricity in communities where oil operations are carried out.

(4) Engage in real, not cosmetic community development projects which must be determined by the host community.

(5) Enter into dialogue with communities in good faith and without resorting to repressive tactics in conjunction with the police and the military. 

The Federal Government of Nigeria has promulgated various law and regulations to safeguard the Nigerian environment.
 These laws appear good on paper but the regulatory authorities in Nigeria with respect seem to be exhibiting indolence in the performance of their functions. Government must ensure that oil companies be held responsible for every negative impact of all their operations in the region in accordance with the polluter pays principle, government should henceforth direct its activities towards promulgation of adequate laws governing Corporate Social Responsibility(CSR). 

To the oil corporations working in Nigeria, they must immediately cease all harmful and wasteful practices, and engage in immediate clean-up of affected areas. They must compensate communities for the resources lost as a consequence of oil exploration and production activities as well as for any other social and economic changes. In order to reduce the response time and improve the decision making process, application of Geographic Information Systems (GIS) as an operational tool is suggested. Information on the exact position and size of the oil spill can be plotted on maps using GIS and a priority of the combat efforts and means according to the identified coastal sensitive areas can be carried out. The GIS could be used to identify responders and provide information about the closest resources of oil spill response equipment and personnel.

Section 6(6) (c) of the 1999 constitution of the Federal Republic of Nigeria (as amended) must be repealed to give room for the enforceability of chapter II.

This paper calls for more punitive measures in environmental statues and a re-visit into the constitutional provisions empowering environmental rights. International Environmental Law has adopted principles aimed at safeguarding the rights and interest of peoples on earth, with Nigeria adopting these principles, the sustainable management and proper utilization of our God given abundant natural resources is guaranteed.
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